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Introduction
On June 4, 2010, the U.S. Environmental Protection Agency published in the Federal Register (75 Fed. Reg. 31,775) the Draft National Pollutant Discharge Elimination System (NPDES) Pesticide General Permit for Point Source Discharges from the Application of Pesticides. EPA’s proposed rule was in response to a January 2009 ruling by the Sixth Circuit Court of Appeals (Cincinnati, Ohio) that could significantly alter the application of forestry pesticides under federal law. Because forestry is affected by the proposed rule, the Board of Directors of the Oklahoma Forestry Association has developed this position statement to raise awareness of the organization’s membership, state and federal agencies and policymakers.
The Oklahoma Forestry Association (OFA) represents the collective forestry community in Oklahoma. OFA champions the many values of healthy Oklahoma forests. We foster and encourage the use of high ethical standards within the forest industry. We are proponents of sound economic and environmental management and the wise, sustained use of all forest related resources for current and future generations. OFA’s primary objectives are to promote forestry in Oklahoma; to develop a public appreciation of the aesthetic, environmental and economic values of Oklahoma forests and their importance; to assist in securing adequate protection from fire and other destructive agents; and to encourage the wise use of all forest related resources including wildlife, water, soil, and aesthetic qualities for future generations. 

OFA believes the forestry community is fully sensitive to the need to protect the environment during all silvicultural activities, including the protection of water quality from the impacts of pesticide applications that are governed by the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) through product labeling as well as the State’s Forestry Best Management Practice Guidelines. The proposed general permit would require landowners and pesticide applicators exceeding a defined application threshold to file a notice of intent with EPA and follow other regulations prescribed in the permit in order to remain in compliance with the Clean Water Act. OFA sees no validity in adding more restrictions and regulations on forest landowners and applicators under the auspices of the Clean Water Act when these practices are already controlled by FIFRA.
Background

The following summary of the ruling by the Sixth Circuit Court of Appeals is extracted from the position paper of the National Alliance of Forest Owners (NAFO):
The Litigation. The U.S. Court of Appeals for the Sixth Circuit, National Cotton Council v. EPA, 553 F.3d 927 (6th Cir. 2009), held that pesticide/herbicide applications from a point source over, in, or near waters of the United States are subject to the NPDES permit requirements of the Clean Water Act (CWA), even if they are applied in accordance with an EPA-approved label. The Sixth Circuit held that (1) “residual” or “excess” chemical pesticide is a “chemical waste” within the definition of “pollutant” in the CWA; (2) all biological pesticides are “biological material” within the definition of “pollutant;” and (3) pesticide application that causes any chemical pesticide residue or any biological pesticide to enter waters is a “discharge” of pollutant under the CWA. The Sixth Circuit has given EPA until April 2011 to develop and issue permits to authorize pesticide application.

Permitting Authorities. EPA’s proposed general permit for pesticide application will only apply directly to six states: Alaska, Idaho, Massachusetts, New Hampshire, New Mexico and Oklahoma. These states do not have NPDES permitting authority delegated to them by EPA, although Oklahoma’s request for such delegation has been submitted. The other 44 states do have NPDES authority, and must develop their own permitting program by the April 2011 Court-imposed deadline. These efforts will be guided, but not controlled, by the EPA general permit when finalized, and State programs are subject to EPA review.
OFA’s Position on the Critical Issues

OFA has reviewed EPA’s draft general permit and supporting materials, as well as position statements of various organizations on the most important aspects of this issue. OFA gratefully acknowledges the Arkansas Forestry Association, the National Alliance of Forest Owners and the American Farm Bureau Federation, among others, for information that helped us develop the following statements of position.
1. EPA’s regulations clearly define silvicultural pest control as a non-point source activity not subject to Clean Water Act NPDES permitting. Since the 1970s, EPA has considered forest pesticide use to be a non-point source activity not subject to NPDES permitting. The proposed general permit appears to disregard this longstanding EPA interpretation. EPA promulgated a specific definition for ‘silvicultural point source’ in its regulations to include only four activities and that definition specifically excludes ‘silvicultural pest control’ from the definition of point source (see statement below). 
Silvicultural point source means any discernible, confined and discrete conveyance related to rock crushing, gravel washing, log sorting, or log storage facilities which are operated in connection with silvicultural activities and from which pollutants are discharged into waters of the United States. The term does not include non-point source silvicultural activities such as nursery operations, site preparations, reforestation and subsequent cultural treatment thinning, prescribed burning, pest and fire control, harvesting operations, surface drainage, or road construction and maintenance from which there is natural runoff. 

EPA reaffirmed this position in a 2003 Interpretive Statement as follows: “EPA intends to continue to follow its long-standing interpretation of 40 C.F.R. § 122.27 as excluding silvicultural pest and fire control activities from the definition of point source under the Act. Therefore, such activities will not require a NPDES permit.” EPA should stand by its existing regulations and interpretations and clarify that forest pest control is a non-point source activity and therefore not subject to NPDES permitting requirements. National Cotton Council provides no basis for EPA to modify its silvicultural rule and the corresponding definition of forest pest control as a non-point source. 
2. The general permit should confirm that terrestrial forest herbicide use is non-point source activity. EPA’s draft general permit proposes permitting requirements for four specific use patterns: mosquito and other flying insect pest control, aquatic weed and algae control, aquatic nuisance animal control and forest canopy control. The proposed permit does not address significant categories of common silvicultural uses of herbicides, such as terrestrial forest pest control that targets competing vegetation on harvested sites and immature tree stands. There is nothing in the general permit or other supporting documentation indicating that EPA is revising 40 C.F.R. § 122.27 and its related authority. Therefore EPA should clearly state that forest pest control of competing vegetation continues to be considered non-point source activity and  outside the NPDES permitting requirements imposed by National Cotton Council on point source discharges.
3. EPA cannot redefine terrestrial forest herbicide use as point source activity with no analysis of the substantial economic impacts. The economic analysis EPA has performed with regard to the effects of its proposed general permit addressed only the four use patterns to be covered under the permit. It does not address the economic impact that will result when all point source pesticide discharges not covered by the general permit will then be required to obtain individual permit coverage. The economic analysis is inadequate when considering the significant additional burden these changes will place on forest landowners and forest pesticide applicators. We support the statement of NAFO, as follows: 

“Indeed, EPA could not revise such a long-established interpretation without engaging in notice and comment rulemaking pursuant to the Administrative Procedure Act, 5 U.S.C. § 553, and fully analyzing the economic impact of such a dramatic change in interpretation.”
4. There should be another opportunity to comment if EPA adds additional use patterns or significantly modifies the draft general permit. In its Federal Register Notice for the draft permit, EPA suggests that if it decides to expand the coverage of the permit to add uses in addition to the four already included, the Agency does not intend to offer additional opportunity for public comment. We would consider the addition of other use categories as a significant change and feel that EPA should offer a new opportunity to comment on the proposed general permit. 
Summary

· Silvicultural pesticide use is currently defined and regulated as non-point source activity that does not require NPDES permitting.
· The proposed general permit and its supporting documents need to explicitly recognize the existing legal requirements and agency interpretations governing silvicultural pesticide use, including 40 C.F.R. §§ 122.3(e) and 122.27(b) (1).
· The National Cotton Council decision requires NPDES permits for point source discharges of pesticides. The Sixth Circuit did not hold or in any way indicate that EPA’s previous interpretation of forest pest control as a non-point source activity is invalid or would otherwise require EPA to change its interpretation.
· There is no basis in National Cotton Council for EPA to now redefine forest pest control as a point source activity. EPA should clearly state that forest pest control is non-point source activity that does not require NPDES permit coverage.
· EPA should make clear in the proposed general permit and supporting materials that terrestrial forest pest control continues to be considered non-point source activity pursuant to 40 C.F.R. §§ 122.27 and 122.3(e) and eliminate the ambiguity in the draft general permit  and Fact Sheet on this issue.
· EPA cannot redefine terrestrial forest herbicide use as point source activity with no analysis of the substantial economic impacts that would accrue to landowners and applicators.
· Any proposed expansion of pesticide uses covered by the proposed general permit that includes terrestrial forest pest control requires a new opportunity for public comment.
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